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What is unfair Dismissal ?
A dismissal is unfair if it is:
• Harsh, unjust or unreasonable; or
• For an invalid reason
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Invalid Reasons
An invalid reason will include a temporary absence due to:
• Illness or injury
• SES member performing SES functions
• Rural fire brigade member performing fire brigade functions
• Seeking office as an employee representative, or acting as an
employee representative (i.e. a union rep)
Any absence must be for a "reasonable" time only
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Invalid Reasons Continued…
Other invalid reasons include:
•

Membership of an employee organisation (i.e. a union) or non-membership of an
employee organisation

•

Filing a complaint or taking part in proceedings against the employer

•

Refusing to negotiate for, make, sign, extend, amend or terminate a certified agreement

•

The employee, or the employee's spouse, is pregnant or has applied to adopt a child
(same applies after the birth or adoption)

•

Refusing to re-engage a casual employee for taking carer's leave or bereavement leave

•

Dismissing an employee for how they spend their wage

•

Discrimination
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Application for Reinstatement
• Under s74 of the Industrial Relations Act 1999, the employee may
make an application for reinstatement if they consider the dismissal
was for an invalid reason or if the dismissal was harsh, unjust or
unreasonable
• The Application must be made to the Queensland Industrial Relations
Commission within 21 days after the dismissal takes effect
• The Application must be made by the employee, or with the
employee's consent, an organisation whose rules entitle it to represent
the employee
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Exclusions
• An employee on probation can only make an application for reinstatement
on the basis the dismissal was for an invalid reason – not because the
dismissal was 'harsh, unjust or unreasonable'
• The same applies to short term casuals (i.e. employed on a regular basis for
several periods of employment during a period of at least one year)
• An employee:
• Who is not employed under an industrial instrument; and
• Who is not a public service officer employed on tenure under the Public
Service Act 2008; and
• Whose annual wages immediately before the dismissal are more than
$118,100
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Harsh, Unjust or Unreasonable
In deciding whether a dismissal was harsh, unjust or unreasonable, the
commission must consider:
• Whether the employee was notified of the reason for the dismissal; and
• Whether the dismissal related to:
• The operational requirements of the employer's undertaking,
establishment or service; or
• The employee's conduct, capacity or performance; and
• If the dismissal relates to the employee's conduct, capacity or performance:
• Whether the employee had been warned; or
• Whether the employee was given an opportunity to respond
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Remedies – Reinstatement
If the commission decides the employee was unfairly dismissed, the
commission may:
• Order that the employer reinstate the employee to their former position
on conditions at least as favourable immediately prior to the dismissal
• Order that that the employer re-employ the employee in another
position that the employer has available
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Remedies - compensation
• If (and only if) the commission considers that reinstatement or reemployment is not practical, the commission may order that the
employer pay the employee an amount of compensation to be decided
by the commission
• Limited to six months pay
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Sanctions
• If an employee is found to have been dismissed for an invalid reason,
the employer may be ordered to pay the employee an amount of money
no more than the equivalent of 135 penalty units
• Failure to reinstate or re-employ may result in an order for the employer
to pay the employee an amount of money of not more than the
equivalent of 50 penalty units and an amount for unpaid wages
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Notice requirements for dismissal
An employer must comply with the notice requirements under section
84 of the Act:
• Less than 1 year service = 1 week notice
• 1 to 3 years service = 2 weeks notice
• 3 to 5 years service = 3 weeks notice
• More than 5 years service = 4 weeks notice
• Add 1 week where at least 2 years continuous service or if the
employee is 45 years or older
An employer may elect to pay the employee in lieu of them serving
their notice period
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Practical Considerations
•
•
•
•
•
•

Before dismissal consider other alternative disciplinary actions
available under the Local Government Regulation 2012
Ensure any warnings, discussions, meetings with the employee are
well documented
Same applies to the investigation process
Offer for a support person to be present during
discussions/investigation interviews
Keep in mind the factors likely to be considered by the commission
If in doubt – please ask!
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